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THE Furopean Court of Justice
(ECJ) has ruled that Portuguese
legistation preventing opera-
tors such as Bwin from offering
gambling oppertunities via the
internet may be regarded “as
compatible with the [reedom to
provide services”.

This judgement has signifi-
cant repercussions on the Mal-
tese e-gaming sector and its
income-generating  potential,
which runs into millions of
euros, both for the Lotteries
and Gaming Authority {LGA)
which licences online gaming
operators working in Malta, as
well as for the e-gaming com-
panies themselves.

In order to prevent the opera-
tion of games of chance via the
internet for frandulent ot crim-
inal purposes, Portuguese leg-
istation confersed on the Santa
Casa da Miserictrdia de Ifs-
boa, a centuries-old non-profit-
making organisation operating
under the strict control of the
Portuguese Government, the
exclusive right to organise and
operate lotteries, lotto games
and sporting bets via the inter-
net.

That legistation also provides
for penalties in the form of
fines which may be imposed on
those who organise such games
in contravention of that exclu-
sive right and who advertise
those games.

Bwin, & private on-line gam-
ing undertaking established in
Gibraltar, and the Liga Portu-
guesa de Futebol Profissional
were fined €74,500 and €75,000
respectively for offering games
of chance via the internet and
for advertising those games.

The Tribunal de Pequena In-
stancia Criminal do Porto (Lo-
cal Criminal Court of QOporta),
before which Bwin and the Liga
challenged those fines, ques-
tioned whether the Portuguese
legislation was compatible with
freedom of establishment, the

free movement of capital and
the free movement of services.

First of all, the Eurcpean
Court of Justice took the view
that “freedom of establishment
and the free movement of capi-
tal do not apply to the dispute
in question,

In those circumstances, the
Court examined whether the
freedom to provide services
preciuded the Portuguese legis-
lation in 5o far as the fatter pro-
hibits operators such as Bwin,
established in other Member
States where they lawfully pro-
vide similar services, from of-
fering games of chance via the
internet in Portugal.

In the context of that analysis,
the Court explained that the
Portuguese legislation “consti-
tutes a restriction on the free-
dom to provide services.

The Court pointed out, how-
ever, that “restrictions on the
freedom to provide services may
be justified by overriding reasons
relating to the public interest”.

“In the absence of Commu-
nity harmenisation in the area
of games of chance, Member
States are free to set the objec-
tives of their policy in that area
and, where appropriate, to define
in detail the level of protection
seught,” the EJC said in its rul-
ing.

Hewever, the Court noted that

“the restrictive measures that
Member States may impose
must satisfy certain condi-
tions — they must be suitable
for achieving the objective
or objectives invoked by the
Member State concerned, and
they must not go beyond what
is necessary in order to achieve
those objectives.”

“Lastly, in any event, those
restrictions must be applied
without discrimination,” the
EC] addéd in its ruling.

As regards the justification
for the Portuguese legislation,
the Court recalled that the
objective of the fight against
crime relied on by Portugal
may constitute “an overriding
reason relating to the public
interest that is capable of justi-
fying restricticns in respect of
operators authorised to offer
services in the sector concern-
ing games of chance.

“Games of chance involve a
high risk of cximinal zetivity
or fraud, in view of the scate of
the earnings and the potential
winnings on offer to players,”
the ECJ added in its ruling.”

With regard to the suitability
of the legislation in question
for achieving that objective, the
Court expressed the view that
“the grant of exclusive rights
to operate games of chance
via the internet to an operator

into millions of
Sures

such as Santa Casa, which is
subject to strict control by the
public autherities, may con-
fine the operation of gambling
within controlled charnels and
be regarded as appropriate for
the purpose of protecting con-
sumers against fraud on the
part of operators.

As ta whether the system in
dispute was necessary, the ECJ

found that a Member State was
entitled to take the view that
“the mere fact that a private
operator such as Bwin lawfully
offers services in that sector via
the internet in another Member
State, in which it is established
and where it Is in principle al-
ready subject to statutory con-
ditions and controls, caniot be
regarded as amounting to a suf-
ficient assurance that national
consumers will be protected
against the risks of fraud and
crime.

"In such a context, indeed,
difficulties are liable to be en-
countered by the authorities of
the Member State of establish-
ment in assessing the profes-
sional gqualities and integrity of
aperators,” the EC} added in its
ruling.

In addition, because of the
lack of direct contact between
consumer and operator, the
Court considered that “games
of chance accessible via the
internet invelve different and
more substantial risks of fraud
compared with the traditional
matkets for such games”.

The Court alse considered
it possible that “an operator
which sponsors some of the
sporting competitions on which
it accepts bets and some of the
teams taking part in those com-
petitions may be in a position to
influence the outcome directly
or indirectly and thus increase
its profits’.

“Accordingly, in the light of
the specific features assaciated
with the offering of games of
chance via the internet,” the
Court took the view that “the
prohibition imposed on opera-
tors such as Bwin of offering
games of chance via the inter-
net may be regarded as justi-
fied by the objective of com-
bating fraud and crime and
may .therefore be compatible
with the principle of the free-
dom to provide serviges,” the
EC) concluded its ruling.
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